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STATEMENT OF THE CASE

This brief, presented by defendant Francis Kroncke,
i ncorporates the brief filed by attorney Kenneth E.
Til sen on behalf of both defendants in this case, and
Is intended to suppl enent the |Issues Presented for
Revi ew, the Statenent of the Case, the Statenent of
Facts and the Argunents raised therein.

STATEMENT OF FACTS

Def endant Kroncke requested and was granted
perm ssion to defend hinself and to present his
defense of justification based on religious
necessity. He explained to the court:

“Wthout being facetious, | am probably the only
person qualified in the courtroomto present ny
approach to this, being I ama theologian and | wl|
take specific religious stands on this.” (T. Decenber

9, 1970, p. 4)

A notion for a wit of habeas corpus ad
testificandumwas made to bring to court Fathers Dani el
and Philip Berrigan to aid in Kroncke s defense of
justification based on religious necessity. Kroncke
expl ai ned to the court that the Berrigans “are
absol utely essential to the defense | am presenting.”
(T. Vol. I, p. 6) In supporting this notion, Kroncke
expl ai ned to the court the basis of his defense of
religious necessity and the inportance of the Berrigans
to a proper understanding of the Catholic Radica
tradition, and to his entire defense. (Testinony. Vol.
I, pp. 6-13; pp. 18-20) Kroncke explained to the court:

“I amnot alleging that | comritted a political act from
religious inspiration, but | amsaying | commtted a
religious act initself.” (T. Vol. I, p. 19)

The court denied this notion.

Kroncke presented a detailed pre—trial brief to the court ex-
plaining his defense of justification based on religious
necessity. Further, in his opening statenent to the jury,
Kroncke detailed the basis of his religious defense which
woul d be presented during the trial (T. Vol. II, pp. 44-59)

Francis Kroncke is a theol ogian. He has a Masters
Degree in theology fromthe University of San Francisco
and has worked towards his doctorate in theol ogy at the
University of Chicago. (T. Vo. VI, P. 48) He has taught
t heol ogy at the San Francisco College for Wnen (T. Vol.



VI, p. 40), at Rosary Coll ege near Chicago, Illinois (T.
Vol. VI, p. 48), and at St. Catherine’s College in St.
Paul, Mnn. (T. Vol. VI, p. 77).

As a theol ogi an, Kroncke canme to realize that the task of a

t heol ogi an was not going to be a confortable way of |ife, and
that he woul d probably be involved with conflict intrying to
bring the understandi ng of the principles of the Second

Vati can Council to other people. (T. Vol. VI, p. 46) In his
testi nony, Kroncke quoted the follow ng passage of Christian
Scripture as an explanation of his responsibility as a

t heol ogi an:

First Peter, Chapter 4 and it says ‘And
now dear friends of mne, | beg you not to be
unduly alarned at the fiery ordeals which cone
to test your faith as though this were sone
abnormal experience. You should be gl ad
because it neans that, you are called to share
Christ’s sufferings. If you are reproached for
being Christ followers that is a privilege,

for you can be sure that God's spirit of glory
IS resting upon you.’ And just another exanple
like from Matthew in Chapter 6, it says that
“No one can serve two nmasters. He is bound to
hate one and | ove the other or support one and
despi se the other. You cannot serve God and
the powers of noney at the sanme tinme.’” (T.
Vol . VI, p. 46)

Kroncke also explained the special role of a
t heol ogi an as articulated by the Second Vati can Council
qguoting fromthe Docunents of the Second Vatican Counci
(Def endant s Exhi bit 6)

“Wth the help of the Holy Spirit, it is the
task of the entire people of God, especially
pastors and theol ogi ans, to hear, distinguish
and interpret the many voi ces of our age and
to judge themin |ight of the divine word. In
this way reveal ed Truth can al ways be nore
deeply penetrated, better understood and set
forth to greater advantage.” (T. Vol. VI, p.
59)

Kroncke was wunarnmed and offered no resistance when
arrested in Little Falls, Mnnesota. (T. Vol. 1I, pp. 80-
81) There were no Selective Service files destroyed. (T.
Vol . Il, p. 145)

In his testinony, Frank Kroncke expl ai ned that he was



twenty—si x years old and had been raised in an Iri sh—Gernman
Catholic famly of nine children in Bayonne, New Jersey. (T.
Vol. VI, p. 3) Hs father was a chem st and i s now deceased,
but Kroncke recalled that:

“I't was ny father’s overriding concern that we
al ways be confronted with and gui ded by
spiritual concerns.” (T. Vol. VI, p. 3)

Kroncke related a personal incident in his [ife which
i npressed on himthe fragility of human |ife. He recalled
that he saw his two year ol d brother Joseph, while resting by
his side, stricken by convul sions and be turned, in a natter
of seconds, froma happy two year old into a non—+ntelligent
human veget abl e. He observed,

... it just profoundly changed ny lire,
about ny way of perceiving of what was the val ue
of life and how life could be plucked away from
you and when life was taken away from you what
that nmeans to people, and | guess ever since
that tinme it is very honest for nme to say to you
that whenever | do read a statistic that one

person has died, you know, | begin to understand
what that can nmean to people.” (T. Vol. VI, p
5-6)

Kroncke was educated in the Catholic school system and
he attended a Franci scan sem nary and Novitiate from 1959-
1962. He left the sem nary because he was bothered by the
contradiction of the wealth surrounding him (T. Vol. VI, p.
9) He felt that this wealth would destroy his concept of
servi ce,

“ so | left the semnary but | still had the ideals
of living in a comunity of trying to serve people.” (T.
Vol . VI, p. 10)

He attended St. John’s University, Collegeville,
M nnesota, and graduated with special honors in 1966. Wiile
at St. John’s University, Kroncke wote his honors thesis for
graduation on the French Jesuit priest Pierre Teil hard de
Chardi n, who brought together

“... an understanding that the way to be with God was
to be actively involved in what goes on in the
world . . .” (T. Vol. VI, P. 14)

The Catholic Church’s renewal in the Second Vatican
Council was strongly influenced by the spirituality of

Fat her Teil hard, and the spirituality of the social action
school of theol ogy which hol ds

“. . . that sonehow, even though we didn't know
exactly how, that the way to build the earth effects what



religious people call the kingdomof God . . . many people
began to realize what the consequences of this was, that
to be a religious person neant to be involved in the world
and that religious acts were acts that you commtted in

t he m?rld that we tal k about every day.” (T. Vol. VI, pp.
19- 20

After graduation from St. John’s University, Kroncke
worked in the summer of 1966 for the Easter Seal Canp for
Crippled Children and adults in California. (T. Vol. VI, p.
29) This was anot her experience of the fragility of human
life. (T. Vol. VI, pp. 29-30) During this sane sumrer,
Kroncke requested a conscientious objector classification
fromhis local board. (T. Vol. VI, p. 28) In the spring of
1967, his local draft board, against his w shes, classified
hi m 2—A since he was contracted to teach theology full tine
at San Franci sco Col |l ege for Wnen.

In 1968 Kroncke received his Masters Degree in theol ogy
fromthe University of San Francisco. There his studies had
shown extensive periods of history in which Christians were
per secut ed because “what they believed canme in conflict
with the State.” (T. Vol. VI, p. 43) In his testinony,
Kroncke expl ai ned that many early Christians were killed
because they refused to obey a Roman | aw forbidding their
religious sacranmental services. Many of these Christians
ri sked death rather than give up their daily sacranenta
meal . (T. Vol., VI, p. 43)

Through his graduate work, Kroncke was given and
through his teaching he was interested in “giving people
the vision of life.” (T. Vol. VI, p. 43)

“What we could do with science, what we coul d
do with the world and what becanme nore aware to
nme as ot her people pointed out was that in
order to do this | nust respond, that every

i ndi vi dual nust respond, is that if mankind is
to advance no one else is going to do it. It’s
not going to happen from outside of the world.
W are going to do it, you see. God is within
us and we find God by relating to other people.
We don’t find God by going off in some corner
of the world and sitting down and try to say,
“God, where are you?” W find God anong ot her
ways, by being involved with other people and
the Catholic Church seened to carry that across
nost vividly at this period when | began to
teach and try to relate this in a concept they
call ed the Body. The word is usually the Body
of Christ and what they nmeant by this was the



fact that all people nust | ook at one anot her
in adifferent way, a new way. This is how I
understood it, is what St. Paul says, which was
sonething that | was—which really affected ne—
he says, when you | ook at one anot her, he says,
realize that you are nuscles and bones of one
anot her.

That was a strange thing, you know, | ook at other
peopl e, not just realize that they are your
friends or you should like thembut that you' re
nmuscl es and bones with one another, that you are
intimately connected wth them that, you know,
what happens to their |ife happens to your life.”
(T. Vol. VI, p. 43-44)

In 1968, Kroncke was accepted at the University of
Chicago’s Divinity School to do his doctoral work. (T. Vol.
VI, p. 40) During this sanme year, he taught as a full tine
faculty nenber, at Rosary College, River Forest, Illinois.
Anmong his responsibilities were courses in sacranental
t heol ogy, the spirituality of Teilhard de Chardin, and
contenporary theol ogy courses enbraci ng areas such as
religion and politics. (T. Vol. VI, p. 48, p. 53)

In the fall of 1969, Kroncke received his conscientious
obj ector classification (T. Vol. VI, p. 62), and interrupted
his theol ogical studies in order to performhis alternative
service. He becane Program Director at the Newran Center
(the Catholic student Center on the University of M nnesota
campus. (T. Vol. VI, p.63) At the Newran Center, nany young
men canme to Kroncke and raised questions about the norality
of the var. (T. Vol. VI, p. 66.) He was asked “ . . . how
could a Christian . . . pick up a gun and kill people.” (T.
Vol. VI, p. 66) The war in Vietnamwas an “overridi ng nora
question” that Kroncke was continually. confronted with. (T.
Vol . VI, p. 67) Kroncke explained that he could speak to the
questions froma political tradition within the Anerican
experience, and fromthe theological tradition highlighted
by the Second Vatican Council. (T. Vol. VI, pp.67- 68) The
mergi ng of these political and theological traditions is the
hal | mark of the Catholic Radical tradition in Anerica.

Kroncke was arrested while teaching at St. Catherine's
College in St. Paul. He vas teaching sacranental theol ogy:
how to make God’s presence visible in the world. (T. Vol.
VI, p. 77) At the conclusion of his testinony, Kroncke
expl ai ned:

“My personal whole |life as a theol ogi an has been to
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speak the words—that’s what a theol ogi an neans, to speak
the word to the people—and |1'd like to speak the word of
peace.” (T. Vol. VI, p. 90)

Father Wlliam C. Hunt testified for the defendants.
Father Hunt is a Catholic priest, and the present D rector
of the Newman Center on the University of M nnesota canpus
in Mnneapolis. (T. Vol. V, p. 132) He attended the Second
Vati can Council as a peritus, an official expert in
theol ogy. (T. Vol. V, p. 134) Father Hunt has been chairnman
of the Theol ogical Questions Commttee of the Presbytery of
the Archdi ocese of St. Paul and M nneapolis (T. Vol. V. pp.
134-135), and is an expert on what the Second Vatican
Council did and neant. (T. Vol. V, pp. 135-136) Father Hunt
stated that the topic of war was a central issue discussed
anong the Catholic theol ogi cal experts at the Second Vatican
Council (T. Vol. V, p. 136). He explained that the docunents
i ssued by the Council concerning war were intended to guide
all of the people of the Church in developing their lives.
(T. Vol. V, p. 136) Father Hunt testified that there have
been synbolic acts in response to violent cultures indicated
in the Christian Scriptures, stating that the nost notable
one is Jesus Christ’s own act of overturning tables,
whi ppi ng and chasi ng the noney changes fromthe tenple. He
further commented on the scriptural inportance of this
passage as a paradigmfor protestation of violation through
synbolic action. (T. Vol. V, pp. 139-140)

As part of his testinony, Father Hunt quoted froma
docunent of the Second Vatican Council (Defendant’s Exhibit

6), “The Pastoral Constitution of the Church in the Mdern
Wor| d”, Chapter 5, Paragraph 40, as follows:

“Any act of war aimed indiscrimnately at the
destruction of entire cities or of extensive
areas along with their population is a crine
agai nst God and man hinself. It nerits

unequi vocal and unhesitating condemation. The
uni que hazard of nodern warfare consists in
this, it provides those who possess nobdern
scientific weapons with a kind of occasion for
per petuating just such abom nations. Moreover,
through a certain chain of events, it can urge
men on to the nost atrocious decisions. That
such in fact may never happen in the future, the
Bi shops of the whole world in unity assenbl ed
beg all mlitary | eaders to give unremtting

t hought to the awesone responsibility which is
theirs before God and the entire human race.”
(T. Vol. V, p. 142)
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Referring to this docunent of the Second Vatican
Council, Father Hunt stated that “This particul ar docunent
made a special attenpt to enter into dialogue with the
whol e human community.” (T. Vol. V. p. 143)

Mark L. Jesenko, a Catholic lay theologian with a
Masters Degree in theology fromthe University of San
Franci sco, testified for the defendants. (T. Vol. V. D. 84)
He is director of religious education for a | ocal Roman
Catholic parish, and is on the faculty of the Coll ege of
St. Catherine’s in St. Paul, Mnnesota, engaged in teaching
Sacred Scripture. (T. Vol. V, p. 84) He explained that the
wor k of a theol ogian includes “a spiritual responsibility
as well as an intellectual responsibility for the people.”
(T. Vol. V, p 86) M. Jesenko testified that Christians
believe in the Body of Christ, that is, “W are all nenbers
of one another. Each of us have a specific function to
performw th regard to one another.” (T. Vol. V, p. 92)
This idea changed their lives. (T. Vol. V, p. 93) He
further stated that:

“...the chief priority for Christian Iife and value is
life itself, the Iife which was created, which we believe
was created and which we equally believe was redeened or
saved. . .There is nothing any nore inportant than life
itself, every man’s |life, your life, everyone's life.” (T.
Vol . V. p. 93)

M. Jesenko explained how the Christian comunity has
al ways expressed the reality of the neaning and of the
understanding of Christian life through the concept and
reality of the sacranents:

“l believe that fromthe Christian

per spective, the appearance of an individual
nanmed Jesus of Nazareth introduced a
radically new rel ationship, quality of

rel ati onshi p between man and God, which we
normal ly refer to as a relationship of
intimacy, a friendship.”

“The central regard and concern of that
intimacy is the preservation, the

devel opnent and protection of life itself.
That is the first and final priority, life.

“Wthin the tradition stenmng frombelief in
this particular individual, certain nmethods and
nodes of expressing their understandi ng, that
qualitative new rel ati onshi p between God and
man have been established. We call those
sacranments, or they are signs or synbols which
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ef fect what they signify.

“For exanple, | amsure nost of us are aware of
the Eucharist or Last Supper. Here we take the
ordi nary synbol s of bread and wi ne as synbol s of
the sustaining of life itself, and we use them
to express through consecration the very
preservation and conti nuance of |ife between man
and God, which, by the way, we do not separate
fromlife as we are living it at the present
time, as we are living it here in this
courtroom

Now, we al so ask oursel ves how many or what

types of synbolic or sacranental actions can
we actually derive, and we found that there

really is nolimt.

We have to speak specifically of sacraments, first
of all, in the sense of this individual Jesus of
Nazar et h, because in a nost uni que and perfect way
he synbolized God’ s effective presence anobng man
or wwth man in tinme and space. The conti nuance of
that effective presence is achieved through the
church, the second sacranent.

“Then we have what we call specific sacranents,
a set of sacranents, specific sacranents,

Bapti sm Eucharist, penitence, etc., etc., but
al so, our everyday lives and actions in virtue
of the fact that we share in that divine life
can al so be sacranental.” (T. Vol. V, pp. 90-
92)

M. Jesenko spoke of the early history of the
Christian tradition in which the Christian’s concept of
community caused themto conme into conflict with the
predom nant culture they nere living in. (T. Vol. V, p.
95) He testified that Christians expect fromtheir
belief’s that they will come into conflicts with the
culture they live in and expl ai ned:

“.conscience wll often conme into conflict
with |Iaw when the | aw viol ates the higher
religious or noral standards or values.” (T.
Vol . V, p. 99)

Further, M. Jesenko quoted fromthe encyclical of
Pope John “PacemIn Terris”, Paragraph 51, as
fol | ows:
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“Since the right to command is required by the
noral order and has its source in God, it follows
that if civil authorities |legislate fur or allow
anything that is contrary to that order, and
therefore contrary to the will of God, neither thy:
| aws made nor the authorizations granted can be

bi ndi ng on the consci ences of the citizens since we
must obey God rather than man; otherw se, authority
breaks down conpletely and results in shameful
abuse.” (T. Vol. V, pp. 102-103)

The task of the theol ogian, M. Jesenko testified, “is to
study and to reflect upon the origin and the tradition of
our religious belief and practice and to articul ate that
meani ng, the nmeaning of that tradition to our own
contenporary situation.” (T. Vol. V, p. 107) In conclusion,
he testified that faith “. . . is not just sinply in-

tell ectual consent or assent to propositional truth, but is
primarily a life style. It’s not sinply an attitude. It’'s a
whol e way of life, alife lived in obedience and | ove of
God, or openness and | ove for one another.” (T. Vol. V, p.
105)

Fat her Al fred Janicke, a Roman Catholic priest,
testified for the defendants. Father Janicke was arrested
i n Septenber, 1968, as a nenber of the “M | waukee Fourteen”
for burning draft files in MI|waukee, Wsconsin. Father
Jani cke considers hinself to be within the Catholic Radica
tradition, and explained the values of that tradition as
fol | ows:

“. . . the basic value, of course, is the
val ue that’'s been tal ked about during this
whole trial, and that is the basic val ue
of life, life being of prinme inportance,
life being inportant not only to the

i ndi vidual who is on trial but to all the
individuals in the United States as well
as in the world.

“I'f we deviate fromthat basic prem se, then
everything el se begins to make sense, but if
that becones the basic prem se upon which the
Catholic Radical tradition is founded, nanely,
that life is inmportant, then everything else is
secondary and all the material, all the files,
all the different aspects of the Sel ective
Service Systemin total does not equal one
life.” (T. Vol. V, p. 116)

He explained that draft raid actions such as undertaken
by the defendants in this case bring noral issues to
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peopl es consciousness. (T. Vol. V, p. 120) Father Jani cke
supported his testinony by quoting froma docunent of the
Second Vatican Council (Defendants Exhibit 6), “The
Pastoral Constitution of the Church in the Modern World”,
Chapter 1, Paragraph 30; Chapter 1V, Paragraph 42:

“Let everyone consider it his sacred obligation
to count social necessities anong the primary
duties of nodern man and to pay heed to them
Christ, to be sure, gave his church no proper
mssion in the political, econom c or socia
order. The purpose which he set before her is a
religious one, but out of this religious mssion
itself cane a function, a Iight and an energy
whi ch can serve to structure and consolidate the
human community according to divine | aw
Moreover, in virtue of her mssion and nature,
she is bound to no particular form of human
culture nor to any political, economc or socia
system” (T. Vol. V, p. 121)

In explaining that his own invol venent in social and
political activity was inpelled by religious necessity (T.
Vol . V, p. 123), Father Janicke stated that as a priest, the
Second Vatican Council gave hima new direction. The renewal
in the Church demanded that a priest’s actions correspond to
his words. Father Janicke s actions of Septenber 24, 1968,
were a synbolic act of Christian witness. It was a noral act
wi tnessing to the breadth of non-violent and peaceful neans
avai |l abl e through the Gospel tradition for a proper and
nmeasur ed human resol ve of conflict and injustice. (T. Vol.

V, pp. 124-125)

During the course of the trial, the court deferred any
ruling on the objections of the prosecutor as to the
def endants testinony and evi dence supporting the defense of
“religious necessity.” The court took these objections
under advi senent. At the conclusion of the testinony, the
court, over the objection of the prosecution, formally
received in evidence Defendants Exhibit 6, a vol une
cont ai ni ng the docunents issued by the Second Vatican
Council. (T. Vol. VI, p. 93) At the close of the evidence,
the defendants presented to the court three proposed
instructions to the jury. Defendants requested instruction
No. 3 dealt specifically with the defense of religious
necessity. These instructions appear in the transcript at
Vol . VI, pp. 160-162. There was no indication by the court
whet her the defendants instructions would be granted or
refused. Defendant Kroncke then proceeded to present his
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final argunent to the jury in the terns of his defense of
justification based on religious necessity. (T. Vol. VI,
pp. 114-129)

During the argunent to the jury, Kroncke enphasized his
defense of religious necessity and referred to quotes from
t he docunents of the Second Vatican Council. (Defendants
Exhibit 6; T. Vol. VI, pp. 115-118) After the conpletion of
his argunment to the jury, the court denied the defendants’

I nstructions and only then made known its decision to
instruct the jury to disregard the testinony formng the
basis of Kroncke' s defense of justification based on
religious necessity. The court in its instructions to the
jury stated,

“I'n addition both defendants, though the testinony
was presented briefly by defendant Francis Kroncke,
claimthat they were conpelled or noved by religious
and t heol ogi cal notives and that what they did is
characterized in some way as a religious act ..~

“l amnow going to instruct you that all of what
has been received along this line is immterial. The
government has noved to strike the testinony of all of
t he defendants’ w tnesses, except the testinony of the
two defendants and as to their testinony al
references to the Vietnamwar and theol ogy and
religions.

“The court, after reflection and after hearing
all the evidence, has concluded that this notion
shoul d be granted and I do now so rule and strike
all of the testinony offered by both defendants
except for their own personal testinony, and |
strike that part which attenpts to rely on a
justification on account of the Vietnamwar or
religious oriented reasons. Consequently, all that
you have before you for consideration are the facts
concerni ng what occurred at little Falls,

M nnesota, on the |late evening of July 10, 1970.
You have a very limted responsibility in this
case.” (T. Vol. VI, pp. 148-149)

Further, the court instructed the jurors as foll ows:

“I further instruct you that the defense
articul ated by defendant Francis Kroncke but

j oi ned by both defendants, i.e., assertion of
a religious, theological notivation, is not a
defense in this case. Religious doctrine or
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belief of a person cannot be recogni zed or
accepted as an excuse or justification for
his commtting an act which is a crimna
of fense against the law of the land.” (T.
Vol . VI, pp. 151-152)

Def endants objected to the court’s instructions and to
the striking of the defendants’ testinony supporting the
defense of justification based on religious necessity. (T.
Vol . VI, pp. 158-164) The jury, after two hours of
del i berations, returned for further instructions and asked
the court:

“What testinony—evi dence on behal f of the de-
fendants is adm ssi ble? What are not?” (T. Vol.
VI, p. 165)

The court repeated its instructions to the jury striking

“all of the testinony offered by both defendants except
their own personal testinony.” (T. Vol. VI, p. 166)

The Foreman then questioned the court as to the
docunments admtted to the jury room nanely, the docunents
of the Second Vatican Council admtted into evidence as
Def endants’ Exhibit 6, and a paper witten by defendant
Therriault. The court instructed the jury not to consider
t hese docunents. (T. Vol. VI, p. 166). The defendants
objected to the supplenentary instructions of the court.
(T. Vol. VI, p. 166-167)
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ARGUVENT

. THE DEFENDANT’ S | NDI VI DUAL ACT OF CONSCI ENCE | S JUSTI FI ED
BECAUSE OF “RELI G QUS NECESSI TY” WHERE H S PERSONAL ACT WAS
MORALLY PROVWPTED, | T INVOLVED A RELI G QUS ACT, HE BELIEVED IT
TO BE NECESSARY, AND I T WAS REASONABLY MEASURED AND
CALCULATED TO | NFLUENCE AND CHANGE AN | LLEGAL AND | MVORAL

NATI ONAL POLI CY.

Def endant Kroncke is a Roman Catholic Theol ogi an (T.
Vol. Il, PP. 31, 46, 47). He was conpelled by religious
conviction to conmt the act with which he is charged. He
clainms justification based on religious necessity. This act,
characterized by the defendant as a “religious act”, was
commtted in response to the continuation of the illegal and
i moral war in Indochina. (T. Vol. I, pp. 6-8) H's act was
prudently measured and reasonably cal cul ated to acconplish
his goal of increasing public awareness to the immorality of
t he I ndochina war and the use of the Selective Service
Systemto provide manpower for this undeclared war. (T. Vol.
11, p. 11; Vol. VI, pp. 78-79) The evil sought to be
avoi ded by the act of the defendant is far greater than the
unl awful act sought to be prevented by the statute defining
the offense for which he is charged. (T. Vol. I1Il, p. 85)

A. THE DEFENDANT’' S BELI EF I N THE NECESSI TY TO ACT AS HE DI D
WAS REASONABLE IN VIEW OF THE | LLEGAL AND | MMVORAL CHARACTER
OF THE WAR | N | NDOCHI NA

The character of the war being waged in |Indochi na was
described in detail by the w tnesses appearing for the
def ense. The scal e of damage and violence to human |life and

property was described in detail. The “search and destroy”
m ssions were described (T. Vol. Ill, p. 104), which

i nvolved killing cattle, water buffal o and chi ckens (T.
Vol ., p.122), the destruction of farminplenents such as
saws or small tools so that they cannot be used again (T.
Vol . 111, p. 124), the scattering of the rice and earthen

pots on the ground so that there would be no food (T. Vol.
[11, p. 124), and the indiscrimnate burning of hones. (T.
Vol . 111, pp. 104, 106)

Wtnesses testified that these activities were carried on at
the direction of officers. (T. Vol. I1Il, pp. 109, 124) O her
w tnessed testified as to the astronom cal nunber of

ref ugees whi ch has been created by the war, and the total
damage to the Vietnanese society. (T. Vol. I, pp. 142-146)
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Testinony was al so received as to the extensive use of

bi ochem cal warfare. (T. Vol. 1V, pp. 15-16) The United

St at e governnent has gone beyond reason in wagi ng war in

I ndochi na. The governnent has violated its own hal |l owed
constitutional tradition by, w thout precedent, wagi ng an
undeclared war. (T. Vol. I1l, p. 156) This constitutiona
violation only points to the other inevitable fact, that the
governnment has violated many international |aws and
treaties.

The International War Crines Tribunal (1967) has been one of
many international and Anerican investigators of the

I ndochi nese war who have cited the United States’ violation
of international and noral laws. (T. Vol. V, pp. 5-8) The
il1legal and irrational character of the Indochina war makes
support of governnent policies and institutions directly
relating to this war a noral issue to the defendant and to
all Anericans.

B. THE DEFENDANT’ S BELIEF IN TIE NECESSI TY TO ACT IN THE
MANNER HE CHOSE WAS REASONABLE SI NCE THE NORVAL LEGAL
PROCESSES W THI N QUR GOVERMENTAL SYSTEM HAD FAI LED, BOTH I N
RELATI ONSHI P ONE TO ANOTHER (1. E., "THE BALANCI NG OF PONERS’)
AND |'N RELATI ONSHI P TO OTHER GOVERMENTAL POVERS, VI Z., NORTH
AND SCQUTH VI ETNAM

Si nce 1960, there has been grow ng an increased
know edge of and participation in the denocratic politica
processes by the young, especially the students. The main
thrust from 1960-1967 was that of a non-violent |ega
dissent. (T. Vol. Il, p. 53)The burning issues of an
undecl ared, constitutionally doubtful, and judicially
unt ested I ndochina war drew the “Peace Movenent” into the
streets. Always the dissent was seen as a conpanion to the
vote; and, as a | obbying power for those not old enough to
vote. (T. Vol. IV, p. 48; Vol. VI, p. 53) Al npst Anerican
political classics, the picket-line and the sit-in tactics
were used. People began to sign petitions to the President
and the Congress issuing “A Call To Resist Illegitinmate
Aut hority”. (T. Vol. 1V, pp. 48-51) Many began to set up
“Draft Information Centers” to inform Sel ective Service
regi strants of their legal rights. (T. Vol. Ill, pp. 77-79)
During these years, and subsequently, many politica
candi dates offered thensel ves as “Peace Candi dates”. This
came to historical synbology in the “Eugene MCarthy
Movenent” (1968), and with the |last of our present three
Presidents styling thensel ves as “Peace Presidents” who
would “Bring Us Al Together” by ending the war and changi ng
the Sel ective Service System

A disturbing pattern began to develop in February, 1965
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(T. Vol. V, p. 45), when Lyndon B. Johnson increased the
bonmbi ng of North Vi etnam and began the nmaj or escal ati on of
Arerican mlitary forces in Vietnam This “credibility gap”
pattern indicated that such “Peace Presidents” would declare
wi t hdrawal whil e ordering increased induction quotas (T.
Vol. V, p. 46), and initiate invasions of other Indochinese
countries, e.g. Canbodia and Laos. (T. Vol. 1V, p. 57)
Consequently, strikes and nore nassive non-violent rallies
were held in the nagjor cities and the nation’s capitol. (T.
Vol. IIl, pp. 153-154, Vol. IV, pp. 57-58, 61) Meager
efforts were made on the part of the elected politica
bodies to neet with the “Peace People” and to discuss the

I ssues. Arising fromthese frustrated protests were the
synbolic and | egal resistances to the Sel ective Service
System t hrough draft card burnings and refusal s of

i nduction. (T. Vol. V, p. 49)

The induction refusals pointed to nany young peopl es’
real i zations that the Executive and Legislative powers were
not going to even listen to the noral outrage of the young
nor woul d they even begin to bal ance one anot her out. Here,
then (1967), America had a still undecl ared war never put
to the direct vote of either Congress nor in referendumto
t he people. Wil e speaking “Peace” out of one side, the
political nmouth’s other side voted “Yea” on all Vietnam
oriented mlitary appropriation budgets. The gover nnent
commtted itself to a “total victory” strategy w thout
bringing the issue to the people. Student indignation over
the governnent’s seem ng di shonesty in not giving the facts
about I ndochina to the public resulted in nmassive

nati onw de “Vi et nam Teach-1ns”. (T. Vol. 111, pp. 151-153)

The thrust of Daniel Ellsberg’ s testinony went to this
deception of the public by the governnent; and to the need
for every man to take a stance of noral resistance. (T.
Vol . 1V, p. 120) H s subsequent release of the fanous
“Pent agon Papers” detail this pattern of deception which
students intuitively sensed back in 1965. (T. Vol. 1V, pp.
114-115)

When the governnent failed in its responsibility, the

Ameri can youth took to educating the general public to
political and noral responsibility. (T. Vol. I1Il, pp. 151-
155) Smal |l wonder, indeed, that many began to despair over
the elected political |eadership. This despair was not so
much fromideological or mlitary science differences
(i.e., nost protestors were not pacifists nor radicals) (T.
Vol. V, p. 45), but in the main fromthe obvious |ack of
noral sensitivity and courage on the part of that

| eadership. But true to their idealistic Anerican beliefs
in alawful and just society, particular individuals
attenpted to force a bal anci ng of powers by taking the

I ssues of the war and the Sel ective Service Systeminto the
courts. (T. Vol. 111, pp. 79-83; Vol. V, p. 49)
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In light of the constitutional provisions giving Congress
the power to declare war, one can at the very m ni num nake
a very strong argunent that the war is illegal. (See, Note,
“Congress, the President, and the Power to Conmit Forces to
Conmbat.” 81 Harv. L. Rev. 1771 (1968). See al so, Velvel,
“The War in Vietnant Unconstitutional, Justiciably and
Jurisdictionally Attackable.” 16 Kan. L. Rev. 449, 450-479
(1968) Congress had abdicated its responsibility to the
Executive in allowing himto continue to wage the |Indochi na
war .

In addition, the federal courts, relying on the doctrines
of political question, standing and sovereign i mmunity,
have resolutely refused to deci de whet her the Executive has
acted unconstitutionally in carrying on a | arge-scal e and
sustai ned War wi thout a Congressional declaration of either
limted or general war. It is notable that there has been
no Congressional declaration of either limted or genera
war. It is notable that the United States Suprene Court

al so has been applying, sub silentio, the politica
question doctrine (Vol. VI, p. 71), and thereby avoiding
having to pass on the validity of the Indochina war. (T.
Decenber 9, 1970, p. 71) Mora V. McNamara, 389 U. S. 934
(1966); Luftig V. McNamara, 252 F. Supp. 819 (D.D.C. 1966),
aff’d per curium 373 F. 2d 664 (D. C. Gr. 1967) cert.
denied 387 U.S. 945 (1967); United States v. Mtchell, 369
F. 2d 323 (2d Gr., 1966), cert.denied, 386 U S. 972
(1967).

See, also, “Cvil Di sobedience and the Politica
Question Doctrine,” 43 NY.U L. Rev. 1 (1968). The courts
have announced that even though it is possible to make a
very strong argunment that this war is unconstitutional,
they will not even consider the legality of a governnent
action which has brought death to tens of thousands of
Anmeri cans and death and destruction to the people of
I ndochi na.

From t he young person’s perspective, the only people who
did not attenpt to “make the systemwork” (T. Vol. VI, p.
53), were those who had power in the system (T. Vol. VI, p.
75). \What was the proper |egal recourse? Voting was al ways
and remai ns one way. The other forns of | obbying dissent were
conti nued but seenmed destined to fall on deaf ears and
itching political hands. It is honest, and a proper
description, to say that non—violent dissent could continue,
but could | egal dissent continue? Formally, yes; substan-
tively, no. This was so, because the governnent itself, in
all three branches, had taken away the breadth of possible
| egal and denocratic redress. (T. Vol. VI, p. 71) In a nost
cl ear and distinct way the three branches of governnment had
negated the possibility for | egal dissent. By their actions
t hey negated and abolished the full range of the denocratic
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processes for the average person. They had reduced the
citizenry to the vote, only. For many, since they were
actual ly robbed of their citizen s powers, they knew that a
serious tine had cone for Anerica, and only the power
(hopefully, the nercy and not the wath) of God woul d save

t he governnent and the people of America. (T. Vol. VI, p. 73)
Consci entious Anmericans faced the dilemua: their acts could
be non—vi ol ent but not |egal.

Faced with the existence of the illegal and i moral war
in Indochina, and the failure of the normal |egal processes
to eradicate the immoral activity, defendant Kroncke was
conpel l ed to act because of his religious convictions in
order to bring the issues of the war to the attention of the
public and to the Congress. He chose a nmeasured dranati c,
synbolic, and religious act to acconplish this purpose.

C. THE MORAL DECI SI ON POSES A MORAL QUESTI ON; AND THE CHAR-
ACTER OF THE ACT | NDI CATES AN ANSWER THROUGH THE VALUES AND
TRUTHS OF THE DEFENDANT' S RELI G QUS TRADI Tl ON

1. The noral decision in reference to the |Indochi na war and
t he Second Vati can Counci |

Central to the defendant’s act was his attenpt to pose
in a dramatic fashion a noral question and to offer an
answer to that question fromhis religious tradition. (T.
Vol . VI, pp. 72-80) The character of the war in Indochina
and the existence of the involuntary Sel ective Service
Systemto provide nmanpower for this war was the noral
i ssue. The defendant’s decision to performa “draft raid”
act was not based on personal whimbut on the religious
pronouncenents of his Christian church, and in particul ar,
on the docunments of the Second Vatican Council (T. Vol. VI,
p. 6C), which, as a theologian, he had a special office to
uphold. (T. Vol. VI, p. 59)

See, Abbott, “Docunents of Vatican Il” (Corpus Books,
1965), received in evidence as Defendants’ Exhibit 6. One of
t he docunents of this Council (Defendants’ Exhibit 6), “The
Pastoral Constitution of the Church in the Moddern World”, at
Chapter 5, Paragraph 80, pp. 293-294, points out the inmora
propensities of, and condemms, nodern warfare. (T. Vol. V.,
p. 121) The docunent also states that the religious m ssion
of the Church serves the socio—political realmof society in
that it “structure(s? and consolidate(s) the human conmunity
according to divine law.” (Defendants’” Exhibit 6, “The
Pastoral Constitution of the Church in the Modern Worl d”,
Chapter 2, Paragraph 30 pp. 228-229; Chapter 4, Paragraph
42, p. 241; quoted at T. Vol. V, p. 121)

Refl ecting upon this Catholic noral tradition and faced
with the overwhel mi ng evidence that the |Indochina war was
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i mor al , defendant Kroncke believed that he was conpelled to
take some action. At this point in the history of the United
States’ involvenent in Indochina (1970), it was necessary
for himto act to show his own noral opposition to the

i moral war, to create awareness in other Christians of the

breadth and depth of this noral question, and to offer (from

his Catholic noral tradition) a positive religious solution
to the inmmral political situation. (T. Vol. VI, pp. 59, 62,
66-68) As a citizen he had to speak to his public about the
viol ations of international treaties and the American
Constitution. As a theologian he had to speak to his fellow
Peopl e of God as to the violations of the guidelines and
doctrines of the Second Vatican Counci l

Motivated by this “religious necessity” he chose a
nmeasured dramatic and synbolic religious act (T. Vol. VI,
pp. 76, 79, 89-90) by attenpting to renove records of
persons cl assified 1-A and who were subject to imm nent
I nduction into fighting in the Indochina war. (T. Vol. IV,
pp. 34-36) The act that defendant Kroncke chose was directed
at public awareness. The attenpted act was prudently
neasured in terns of non-—viol ence and could have little
significant disturbing effect on the operation of Little
Falls’ draft board in actually inducting persons to carry on
the war. The draft raid action, then, was ained, primarily,
at offering, through public witness, a religious solution to
the immoral war. The imedi ate effect of the disruptive
action on the local draft board was of m ninal inportance,
and had value only as a synbolic act. (T. Vol. IIIl, pp. 36-
38) In order to judge the defendant’s action, it is critica
that the character of the act chosen is understood in the
perspective of a “religious act.”

2. The character of the act as synbolic and non—vi ol ent grew

fromthe devel oping “Catholic Radical” tradition in Anmerica.

Def endant Kroncke places hinmself within a Catholic
theol ogical tradition called the “Catholic Radicals”.
(T. Vol. V, p. 88) This “Catholic Radical” tradition is
a merging of two distinct historical traditions.
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Firstly, the socially concerned Catholic theol ogical
tradition stemm ng from Pope Leo Xl Il (his encyclical “Rerum
Novaruni (1880) to Pope John XXIII (his encyclical “PacemlIn
Terris” (1961). (T. Vol. V, p. 102; Cf. Defendants’ Exhibit
6 “Introduction” to the “Pastoral Constitution of the Church
in the Modern Wrld”, pp. 183-198) In the United States this
tradition has expressed itself through Dorothy Day’s
“Catholic Wrker’ nmovenent. (T. Vol. IV, p. 61) Many cities,
and mllions of the poorest of poor, are served by her
internationally fanbus “Hospitality Houses.” In M nnesota
Ar chbi shop John Ireland’s work with inm grants and the | abor
uni on nmovenent stand within this socially concerned
t heol ogi cal tradition.

Secondly, the political tradition of Anerican radicalism
(T. Vol. V, p. 39-60) Though the term “Aneri can Radicalisnf
has been used, academically, to cover a variety of beliefs,
it is used here to refer in particular to those Anericans
who interpret the Constitution primarily in human terns, not
in property terms (T. Vol. V, pp. 52-55); and who use non-
vi ol ence as their nmeans for social change. (T. Vol. IV, pp-
47-54)

During the 1960's, the issue of the Vietnamliar and
the Sel ective Service System brought these two traditions
together into a working identity because of the traditions’
mut ual goal (viz., end of the war and abolishnment of the
i nvoluntary draft), and their shared techni ques of
communi cation and soci al change (viz., non-violent,
synbolic personal witness). (T. Vol. IV, pp. 130-133) The
merging of “religion and politics” in Catholic Radicalism
was possi bl e because of the political tradition's tactic of
non-vi ol ence as opposed to the tactic of arnmed insurrection
or violence. In a positive sense these radical politica
peopl e were quasi-religious (T. Vol. 1V, p. 131) in their
enphasis on the dignity of the person as the basis for
Social Order (T. Vol. 1V, p. 135), and the need to preserve
t he person through nonviol ent direct actions rather than
vi ol ence.

To Anerican Catholics disturbed by the imorality of
the undeclared war, their religious tradition offered an
hi stori cal and theol ogi cal anal ysis of how noral people
should act. The difficulty for many Catholics was that of
interpreting their ideas of the primcy of person, as
expressed theologically in ternms of “sacranental actions,”
into socio-political ternms and acts understandabl e by non-
Catholic Anmericans. (T. Vol. V, pp. 124-125) The suprene
teachi ng body of the Catholic people in the Second Vatican
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Council westled with this problemof war (T. Vol. V, p.
142), and the problem of proper noral responses. In their
pronouncenent in “The Pastoral Constitution of the Church in
the Modern Worl d” (Defendants’ Exhibit 6), the Counci

Fat hers determ ned what woul d be the characteristics of
proper Christian acts in the world today. (T. Vol. V, p.
143) Exanpl es of how t housands of Anmerican Catholics
interpreted these doctrines through the neans of non-viol ent
political protest is that the Cvil R ghts and anti-war
Peace Movenents (and thus the Anerican jails) were always
heavily people by Catholics, clerical and | ay.

Forms of Christian noral protest nerged happily with the
political non-violent nethods of nass marches, picketing and
civil disobedi ence. Many of the draft resistance cases took
their noral inpetus fromthe Council’s docunents
(Def endants’ Exhibit 6). For a nation which placed little
val ue on the thousands of Indochi nese dead, some Catholic
Radi cal s spoke that when human life is held so val uel ess
that “sone property has no right to exist. “ (T. Vol. V, pp.
50, 55) They spoke this religious-political principle through
the synbolic, non-violent draft raid. Specifically in 1967,
with the draft raid actions of the “Baltinore Four” and the

Catonsville Nine” (viz., pouring blood on draft files;
burning 1-A files) (T. Vol. V, p. 55), the nation was nade
aware of how this appropriate and reasoned response to the
i moral war was being nade fromthe Roman Cat holic
tradition. (T. Decenber 9, 1970, pp. 63-65) These draft
raid actions were properly religious because they spoke to
the issues raised by the Second Vatican Council and acted
on a nodel of noral responsibility (viz., the nodel of
active noral witness) (T. Vol. V, p. 122) enunci ated by the
Council. These sociopolitical actions are directly reli-
gi ous responses and religious acts, though the Catholic
Church has traditionally been, and in the Second Vati can
Counci | continues to be, unattached to any specific
political ideology. (T. Vol. V, p. 121)

3. The Second Vatican Council’s enphasis on the
i ndividual’s responsibility to act in matters of
social norality.

This Catholic religious renewal enphasized, centrally,
the Christian responsibility in the nodern world,
(Defendants’ Exhibit 6, “The Pastoral Constitution of the
Church In the Modern World,” pp. 199-308) The Second Vatican
Council’s nessage was addressed not only to “all Christians”
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but “to the whole of humanity.” (T. Vol. V, p. 143) “For the
Council yearns to explain to everyone how it conceives of the
presence and activity of the Church in the world of today.”
(Defendants’ Exhibit 6, “The Pastoral Constitution of the
Church in the Modern Wrld,” “Preface,” Paragraph 2, p. 200)

The Council spent considerable tinme discussing, and
finally condeming, total war, the nuclear arns race,
cultural inperialism and any formof slavery (viz.,
physical, cultural, economc or religious). (Cf. Defendant’s
Exhi bit 6, “The Pastoral Constitution of the Church in the
Modern World,” Chapters 3-5, pp. 271-308) The Council placed
the responsibility for Christian witness not just in the
hands of the visible institutional Church (i.e., the Papacy
and other clerical offices), but laid it directly upon the
shoul ders and hearts of the everyday Catholic. (T. Vol., V,
p. 105) In so enphasizing the individual’s responsibility to
act, the Second Vatican Council brought forth the true
traditional understanding of Catholic norality. Previous to
the Council, American Catholics had been stereotyped as
noral |y i nmobil e peopl e who never acted wi thout a direct
order fromthe Pope or a priest.

The true Catholic nodel is for the individual to live his
Christian witness, but to live it through an active
interrelationship with his Church. Theol ogically, the Counci
vividly expressed the personalismof Catholic norality by
descri bing Herself as Church, throughout the Docunents
(Defendants’ Exhibit 6) in the term“People of God.”
Therefore, each individual is the person of God. The
i ndi vi dual experiences nost fully his personhood when he is
acting with his fellow humans, i.e., when he lives with
others as Body. (T. Vol., V, p. 92; Vol., VI, p. 44)

A person is a nenber of the Body of Christ by actively
witnessing to the truth of the CGospels, i.e., the value of
life (T. Vol. V, p. 91, 93) through |oving his neighbor. The
ri chness of thought here is the principle that the real m of
the personal is the real mof God's true presence; as the

person so acts to fulfill hinmself as a mature and responsibl e
person, so is God' s presence proportionately nmanifest and
full in the world. Therefore, any problemwhich threatens the

dignity and val ue of the person directly attacks the
religious possibility for effecting and allowi ng God' s pre-
sence to be nmani fest and experienced in the world. Exploitive
econoni ¢ systens, racism the nuclear arns race, and total

war prevent the individual fromgrowng in fullness and so
prevent the fullness of God s | oving presence to be
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understood and |lived by vast anmounts of people. (T. Vol. VI,
pp. 43-47) God’'s peace and |love is present primarily through
the People of God' s peaceful living and loving. This is a
Catholic theol ogical principle applicable to the situation of
Anmericans involved in Indochina. The responsibility for
initiating noral witness lies with the individual as the
earthly nmenber of the Body of Christ.

D. THE MORAL ACT IS MEANI NGFUL, NECESSARY AND JUSTI FI ABLE | F
UNDERSTOOD AS A MEANS OF EFFECTI NG THE SACRAMENTAL ACT.

As in the Second Council, to best show the positive
relationship of Catholic noral responsibility to the socio-
political responsibility evoked by the undecl ared | ndochina
war, sonme expl anation of the general principles of Catholic
t heol ogy nust be nmade.

1. Jesus is the sacranment of God. The Church is the People
of God, the Body of Christ, a sacranent. The individual is a
full person insofar as he is an intimate nenber of the Body
of Christ, i.e., a truly sacranental person

Wthin the Roman Catholic theological tradition there is
a devel opnent of what is called Sacranmental Theol ogy. Jesus
Christ is defined as the sacranment of God. (T. Vol. V, p. 90)
The Church herself al so defines herself as a kind of
sacranment. (T. Vol. V, p. 91) The principle underlying these
assertions is that there are “things and acts” whi ch when
properly used, i.e., used synbolically within the believing
community, “effect what they signify.” (T. Vol. V, p. 91)

This means that these things and acts” signify God’ s
presence with H's people and the acts effect H s presence. By
Her relationship with Christ, the Church in the Second
Vatican Council described herself as “a kind of sacranment or
sign of intimate union with God, and of the unity of
manki nd.” (Enphasi s added) (Defendants’ Exhibit 6, “The
Dogmatic Constitution of the Church,” Chapter |, Paragraph,

p. 15) The different offices within the Church, for exanple,
teachi ng, preaching, admnistration, are understood to be
one, this oneness achieved only through the actions of Jesus
Christ, which actions are understood (theologically, in terns
of the presence of the Holy Spirit) (T. Vol. V, p. 94) to be
still happening insofar as the People of God act. This
centers tremendous dignity and val ue upon the individual’s
actions, for his act is not only personal but sacranental.

(T. Fol. V, p. 92) That is, his actions in union with the
actions of the Church, and therefore with Jesus, effect God s
Truth and | ovi ng peaceful presence.
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2. Truth is a sacranental experience, i.e., a human reality
ef fected through noral action.

For the Catholic, truth is not sonething reached just
through rational analysis, but truth is an experience of a
person acting through the Body of Christ within a | oving
relationship with God. This means that truth is prinmarily an
act of witness, as Jesus is called “the Way, the Truth and
the Life” because he does publicly the will of the Father.
Jesus is the “Son of God” because he |oves the Father; he is
our Savior because he |loves us. Christians are those, then,
who are assured that they will find personal fulfillnent,
maturity and truth only if they act, and ground that act
agai nst the truth of Jesus now present in the life of his
Peopl e of GCod.

Cat holics thus believe that through their historical
experience as Church that, after years of worship, reflection
and understood responsibility, they could clarify and make
explicit for all mankind what were the intentions and truths
of Jesus’ GCospel. The truths deposited by this activity are
call ed doctrines and formwhat is called the Tradition. The
Second Vatican Council was the | atest depositing of the
Christian truths in | anguage and concepts appropriate to the
nmodern world. (T. Vol. V, p. 102)

Cat hol i cs, as distinguished fromother Christian
Churches, value the Tradition as equal in truth and
authority with Scripture. So, in its truth rendering
activity, the Second Vatican Council has articulated for the
Catholic the proper and right neani ngs and nays of
expressing the eternal truths of Jesus’ Gospel. For the
Catholic it is true that the Holy Spirit (T. Vol. V. p. 94)
who inspired the Apostles is at work in the Church, and the
Church is the place where Christ manifests his presence.

Theol ogi ans have the task (T. Vol. V, p. 107) of
attenpting to articulate the spirit of the tines and to open
new vistas of insight into the truths of Scripture and
Tradition through specul ati on and experinmentation. (T. Vol.
VI, p. 59) Mire so than other offices does that of theol ogian
entail venturing out into experinentation. The draft raid
action of defendant Kroncke is understood as such an
experiment in truth. To the evil of the Indochina war is
spoken the truth of the basic goodness of life and the
br ot herhood of all mankind. (T. Vol. V, p. 116) This truth is
the explicit nmeaning of the theological reality of the Body
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of Christ. To further understand defendant Kroncke s act sone
under st andi ng of sacranments as neans of sanctifying and
reconciling human rel ationshi ps i s necessary.

3. Sacranental actions effect the sanctification and
reconciliation of the personal and of the world.

The synbols and rituals which enter into Catholic
religious acts are taken fromthe cultures in which Catholics
find thenselves living. As when the Second Vatican Counci
addressed itself to all of mankind, so when the Church
devel ops new under st andi ngs and new synbolic rituals she
intends that they serve all of nmankind. Sacranental acts,
then, are inclusive actions, not exclusive. The nore famli ar
Catholic sacranental acts (T. Vol. V, p. 92), for exanple,
Bapti sm Eucharist and Marriage, were intended to convey the
sanctification and reconcilability of everyday life with the
life of God. Through their synbols each sacranent sanctifi ed,
and reconciled with God, aspects of personal growh. (T. Vol.
VI, pp. 49-50) That is, Baptismthrough a water ritua
sanctified the birth process; the Eucharist through bread and
wi ne sanctified and reconcil ed everyday living; marriage
through the public witnessing to a bond of |ove sanctified
sexuality. Through these specific sacranents, Catholics have
shorn Jesus’ sanctification and reconciling of the whol e
real m of personal growth and maturation with God’s intention
in creating life. These specific personal sacranents have
al ways been understood as sanctifying the personal in a
further definition of the term for exanple, any structures,
institutions, and | aws which have the effect of preventing
personal growth can be sanctified and reconcil ed through
sacranental actions.

In the Roman Enpire, infanticide and the exposure of
infants was only too common; and the Christian practice of
baptizing infants affirnmed and secured protection for infants
and children, who, after Baptism belonged not only to their
parents but also to Christ and his Church. Fromthis
hi storical fact, then, one sees the socio-political nature of
all sacranmental acts. (T. Vol. VI, p. 74) Sacranental acts
i nevitably appropriate “Things and Acts” particularly to the
socio-political realm and either uses themas synbols to
communi cat e val ues and truths; or as objectives to be
sanctified and reconciled. As with the rel ationship of infan-
ticide to Baptism in all its sacranental acts the Catholic
Peopl e expect their sacraments to have personal and socio-
political effects.

The wagi ng of the I ndochina war points up the presence
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of evil within the famly of man. The reality of an
undecl ared war as the policy of the United States’
government points to a conpounded evil present within
Aneri ca.

Usi ng Anerican synbols (viz., the files of the
Sel ective Service System) in public acts of witness to point
out and attenpt to renove and avoid, this evil, then, is a
proper task of a Catholic person, especially a Catholic
t heol ogi an. As with non—violence (T. Vol. IV, p. 131), the
sacranmental draft raids strive to speak out to the evil at
hand and to open neans of reconciliation to the parties
I nvol ved.

The draft raid action of defendant Kroncke was a proper,
reasoned and neasured response to the imorality of the
I ndochi na war and to the noral inperatives and gui delines of
the Second Vatican Council. The act through its synbolism and
non—vi ol ence posed a noral question to the American public,
Catholic and non—€atholic, and offered a positive answer to
this problemby calling upon the values and truths of the
Roman Cat holic noral and theol ogical traditions.

E. THE CATHOLI C RADI CAL’ S ANALYSI S OF THE | NDOCHI NA
WAR AND THEI R RESPONSE, | N PARTI CULAR, | N DRAFT
RAI D ACTI ONS.

To some Anerican Catholics the tinme had conme in 1967,
when the political system for all practical purposes, had
indicated its acceptance of noral indecision, to respond with
the values and truths of their Scripture and Tradition in a
appeal to the higher ethical values of the Anerican people.
(T. Vol. V, p. 50)

1. Arerica’ s loss of self—+dentity indicated by the
noral vertigo surroundi ng the undecl ared | ndochi na
war and the constitutionally unjustifiable Selective
Service System

At the present tine, during this undeclared war, many
Ameri cans have raised |legal and political questions as to the
constitutionality and propriety of many of the mlitary’'s
i nterests and operations. Mdst specifically, they center on
the worth and norality of the Sel ective Service System (T.
Vol . V, p. 53) Many despaired after years of dissent that
these contradictions of an undeclared war and an invol untary
draft would die fromnoral indifference and indecision on the
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part of the elected governnent. This is indeed the sad and
di shonorabl e state of our present political situation.

Turning into the second decade of the Indochina war, no
deci si ons have been made yet whether such a war legally can
exist. In the third decade of the involuntary Selective
Service Systemno direct testing of its constitutionality has
yet been all owed nor decided. The undecl ared war and the
involuntary draft stand glaringly as signs that Anerica, as a
nation, staggers, groping for her self—dentity. (T. Vol. VI,
p. 70-71) This is a period of noral vertigo. This noral
di zzi ness has its effects on thousands who have died in the
war while el ected and appoi nted nen of power remain | awl ess
and immoral. It seens that |ife is expendable at the whimand
fancy of the governnent’s political expediency. The
government speaks directly in violation not only of its own
nost hal l owed ethical ideals, but directly to the prinmary
val ue of the Christian Scripture and Tradition, that of the
sanctity of human life. (T. Vol. V, p. 116) Wen the
political systemfails to balance itself, then the overriding
bal anci ng power nust be that of norality.

2. The Sel ective Service Systemis an imoral and evil
system whi ch voi ds human choi ce and destroys human
life.

The Anerican governnent has created an i moral and evil
system i.e., the involuntary mlitary system (T. Vol. VI,
pp. 74, 79) Several bleak realities point to the sober truth
of this statenent. By |law, every alive Amrerican mal e,
regardl ess of his nental, physical or spiritual condition,
when he turns eighteen, nust sign up with the Sel ective
Service Systemand carry his little card. Under questioning
by def endant Kroncke, Col onel Robert P. Knight, State
Director of the Selective Service for Mnnesota (T. Vol. I1,
p. 149), testified that it is absolutely inpossible for an
American mal e, regardl ess of his physical or nental
condition, to avoid signing up with the draft. (T. Vol. I1]
p. 19)

This Systemis, next to the Post Ofice System (which,
since the trial, has becone a private concern), the nost

wi dely di spersed armof the governnment. (T. Vol. 111, p. 21)
The Systemis involuntary, and the records kept are not the
private property of the registrant. (T. Vol. I1l, p. 21) The

“freedom of choice” which the young man is guaranteed is
either to so register or else |leave the country or take up
residence in a federal jail. (T. Vol. Ill, p. 20) It is not
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a play for colorful rhetoric to say that a young man’s
“choice” is either cultural life or cultural death. There is
no other such involuntary and all pervasive systemin
Anerica; not even the taxation systemnor the public
education systemis that involuntary and inescapabl e.

Qobvi ously, the Selective Service Systemis of bedrock
i nportance to the recent governnents’ idea of self-
devel opnment and to their ideal of what should be the
Ameri can experience. However, this is a recent tradition in
Ameri can governnental policy, stemmng from 1940. Under st ood
in this manner, the Selective Service is a “very peculiar
system” (T. Vol. VI, p. 69) which can be judged as i mor al
and evil because it both denies free choice in reference to
the ultimte human and religious questions of the val ue of
life; and because it is the main bloodline for continuing
the norally abom nabl e war in Indochi na.

3. The character and neaning of draft raid acts as
sacranent al .

Fromtheir noral and sacranental traditions, Catholic
Radicals |ike the Fathers Berrigan of the “Catonsville
Ni ne” and defendant Kroncke of the “M nnesota Eight,”
understood it as their task to seek socio-political acts
whi ch, they hoped in faith, would begin the renoval of the
evil present in America, and allow God's sanctifying and
reconciling presence to be felt and discerned. They were
not self-righteous, egotistical nmen seeking fame or profit.
(T. Vol. VI, p. 77) Indeed, nost of the Catholic Radical
draft raiders were over thirty and into sone standard
prof essi on. They were peopl e who believed that the neaning
of their Catholic sacranental system extended through and
beyond intra-personal acts into social acts. They believed
that God’s loving peace will infallibly be present through
prophetic noral acts of sacranental w |l ful ness.
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They believed that sacranental actions, for exanple, the
Euchari st which effects the religious solidarity of, what
is called theologically, the “Body of Christ,” carries
over concretely into and through the State’s soci o-
political body.

In a liturgical way, these Catholics renoved the evi
pro-arty (the 1-A files) and destroyed it. This
destruction is both a negative and a positive act.
Negative, in terns of sacranental exorcism where the 1-A
files are discerned as the denonic el enents, and so nust
be destroyed. The destruction and disruption of the
noney-1l enders in the tenple, both synbolically and
actually, by Jesus, is precedent. (T. Vol. V, pp. 139-
140) Destruction is positive, i.e., inreality non-

vi ol ent, understood as sacranentally synbolic. That is,
Cat holic theol ogy holds that Jesus accepted the death on
the Cross to give wwtness to the style of the Christian
life; and to effect the new truth of God' s presence with
his people in Jesus as his Son.

In Catholic theology, the belief in the Resurrection
of Jesus fromthe dead stands as the affirmati on of these
truths about life and living for which Jesus hinself
lived and died. Inits attenpt to join religious nethods
with political nethods the synbolic destruction of the 1-
A files proclains, and forces the American people to
hear, the main tenets of the governnment’s denonic
principle, viz., that property is nore inportant than
peopl e. This denonic principle has worked itself into the
fi ber of the governnent’s life-style; this no nore
vividly portrayed than in the acceptance of an undecl ared
war, the perpetuation of an involuntary draft system and
the continuing Orwellian slogan of doubl e-thi nk which has
becone the new Great Seal of Anerica: “War is Peace.”

The draft raid action is a response to the Second
Vatican Council’s statenment that Jesus’ being in the
worl d nmakes it the Catholic’s primary religious
obligation to care for “and to build up the world and
fulfill its purpose.” (Defendants’ Exhibit 6, “The Pas-
toral Constitution of the Church in the Mddern World,”
“Concl usi on,” Paragraph 93, p. 307)
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4. The draft raid act is first, as to origin and goal,
a sacranmental act; second, as to neans, a political
act .

The defendant Kroncke's act can be descri bed and
defined on several |evels of awareness and
responsi bility. For sone, the draft raid can be a
violent, illegal and primarily political act; for others,
a non-violent, highly noral, sacranental and reconciling
act. For the former there is no justification for this
act because it is not of an inmmedi ate necessity, (for
exanpl e, see statenment of Judge Philip Neville, Vol. VI,
pp. 149-150), while for others it is justified as a
social and religious necessity, the perennial necessity
being to preserve |ife and develop a justly ordered
society. This latter necessity has been the thrust and
hi ghest goal of every society ever found.

Anericans exist at a tinme when thoughtful and
sincere people see the nation establishing herself as
Caesar without God. This is a deviation both fromthe
et hical and humani stic val ues of the Constitution and
fromthe noral guidelines of the Second Vatican Council .
By its actions, the governnent has negated the rights of
religious peoples to live according to the highest and
central values of their beliefs, viz., the dignity of
human life. The governnment has set up an evil Selective
Service System by which it forces, by threat of life or
deat h consequences, young nen to kill in a war she
refuses to declare. The abomi nation is that the
gover nnment decl ares:

“Peace, Peace, when there is no peace. Wre they
ashamed when they comm tted abom nation? No, they
were not at all ashaned; they did not know how to
bl ush. Therefore, they shall fall anmong those who
fall; at the tinme that | punish them they shall be
overthrown,” says the Lord.” Jerem ah 6: 14-15.

F. CONCLUSI ON

The act performed by defendant Kroncke as
specifically understood in reference to the Roman
Catholic theological tradition is a sacranmental religious
act. H's act was based on a bona fide belief in the
illegality and immorality of the Indochina war and the
evil of the Selective Service System He was conpelled by
religious necessity to raise a noral challenge to this
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i moral situation. He was conpelled by necessity to
attenpt a sacranental act renoving the evil present and
of fering an avenue of reconciliation via religious
truths. This belief and this action was reasonabl e, noral
and religious; he has not willfully violated any | aw, and
therefore, he is guilty of no crine.

If this court determ nes that the religious
necessity of the defendant’s act does not constitute a
justification for his conduct, | challenge the court to
articulate guidelines to determ ne in what extrene
ci rcunst ances people who act in a neasured way for
reason of conscience, and for the purpose of effecting
their religious truths, may resist the imoral acts of
t heir government.

1. THE COURT ERRED I N FAI LI NG TO ADVI SE COUNSEL COF H S
RULI NG ON REQUESTED | NSTRUCTI ONS UNTI L AFTER FI NAL
ARGULENTS TO THE JURY.

Before the close of the evidence, defendants
presented in witing to the Court three proposed
instructions to the jury (T. Vol. VI, pp. 1l6e-162).
Proposed instruction No. 3 dealt specifically with the
defense of religious necessity. The court gave no
i ndi cati on whet her the defendants’ instructions would be
granted or refused.

At the conclusion of the testinony, the Court, over
t he objection of the prosecution, formally received in
evi dence defendants’ Exhibit 6, a volune containing the
docunents issued by the Second Vatican Council (T. Vol.
VI, p. 93). Defendant Kroncke then proceeded to present
hiss final argunment in the ternms of his defense of
justification based on religious necessity (T. Vol. VI,
pp. 114-129). During this argunent, Kroncke enphasi zed
his defense of justification based on religious necessity
and referred to quotes fromthe docunents of the Second
Vati can Council (Defendants’ Exhibit 6; T. Vol. VI, pp.
115-118).

After conpletion of his final argunment, and during
the Court’s instructions to the jury, Kroncke for the
first tinme discovered the Court’s decision to deny the
defendants’ instructions and to instruct the jury to
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di sregard the testinony formng the basis of his defense
of justification based on religious necessity. The Court

instructed the jury:

“I further instruct you that the defense
articul ated by defendant Francis Kroncke but

j oi ned by both defendants, i.e., assertion of a
religious, theol ogical notivation is not a
defense in this case. Religious doctrine or
belief of a person cannot be recogni zed or
accepted as an excuse or justification for his
commtting an act which is a crimnal offense
agai nst the law of the land.” (T. Vol. VI, pp.
151- 152)

Rule 30 of the Federal Rules of Crimnal Procedure

required the Court to advise Kroncke of its proposed
action. on his instructions to the jury prior to

Kroncke’s final argunment to the jury. The Court commtted

clear-error in failing to rule on defendant’s proposed
instruction until after Kroncke had conpleted his final

argunment to the jury.

RELI EF SOUGHT

For the foregoing reasons, defendant Kroncke
requests an order of this Court granting a new trial.

Respectful ly submtted,

Francis X . Kroncke

Attorney Pro Se

3820 Park Avenue South

M nneapolis, M nnesota 55407

Dated: July 28, 1971
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